IN THE INCOME TAX APPELLATE TRIBUNAL
MUMBAI “D” BENCH : MUMBAI

BEFORE SHRI SATBEER SINGH GODARA, JUDICIAL MEMBER
AND
SHRI GIRISH AGRAWAL, ACCOUNTANT MEMBER

ITA.Nos.1875 & 1872 /Mum./2024
AND
Cross Objection Nos.88 & 89/Mum. /2024
Assessment Years 2013-2014 & 2014-2015

The ACIT, Circle-3(4) Reliance Industries Limited,
Room No ’559 5th F1070r Reliance Corporate Park,
Aaykar Bi’lvar; M.K. R o’a d vs. | Thane Belapur Road,
Mumbai — 400’02'0 ' ’ Ghansoli, Navi Mumbai.

‘ PIN — 400 701.
Maharashtra PAN CREO55K
(Appellant/Respondent in C.O.) (Respondent/Cross-Objector in C.Os)

For Revenue : | Smt. Sanyogita Nagpal, CIT-DR

For Assessee : | Shri Nimesh Vora

Date of Hearing : | 09.07.2024

Date of Pronouncement : | 10.07.2024

ORDER
PER SATBEER SINGH GODARA, J.M.

These Revenue’s twin appeals ITA.Nos.1875 &
1872/Mum. /2024 with assessee’s as many cross objection
nos.C.0.Nos.88 & 89/Mum./2024, for assessment years 2013-
2014 & 2014-2015; arise against the CIT(A)-57, Mumbai,

Mumbai’s common DIN & Order no.ITBA/APL/S/250/2023-24/




ITA.Nos.1875, 1872 /Mum./2024
& C.0.Nos.88 & 89/ Mum./ 2024

1060866250(1) dated 13.02.2024 in proceedings u/s. 271(1)(c) of

the Income Tax Act, 1961 (in short “the Act”); respectively.

Heard both the parties. Case files perused.

2. The Revenue’s “lead” appeal ITA.No.1875/MUM. /2024
for the former assessment year 2013-2014 raises the following

sole substantive ground :

1. “Whether on the facts and in the circumstances of the case
and in law, the Ld. CIT(A) erred in allowing the assessee's
appeal and allowed the grounds of assessee ignoring the
fact that the appeal on this issue is pending before Hon'ble
High Court, which may lead to increase in the income of

the assessee under normal provision ?”

3. Both the parties next invited our attention to the
CIT(A)’s lower appellate discussion reversing the Assessing
Officer’s findings imposing sec.271(1)(c) penalty of
Rs.23,98,83,694 /- vide order dated 26.03.2022; reading as

under:
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6.2 The facts recorded and 'ﬁn'ding of the AO in rhe penalty order and submission
made by the appellant have been considered.

The facts of the case of the appellant are that the disallowance/addition
amounting to Rs.77,63,22,635/- in relation to disallowance on depreciation of KGDS&,
addition of transfer pricing adjustment and disallowance of depreciation on account of
steel purchases made by the AO were upheld by CIT(A) as well as ITAT. The AO has
levied penalty u/s.271(1)(c) on the ground that the appellant furnished inaccurate
particulars of income in respect of such disallowances/additions.

During the appellant proceedings, the appellant submitted that in response to the
notice u/s.271(1)(c) dated 27.02.2017, the AO was requested to keep the penalty
proceedings in abeyance till the decision of the CIT(A). The notice dated 10.11.2020
was not served on the appellant, therefore, it could not be responded. Further, notice

dated 13.00.2021 was an mtimation lettar, In which earlier notices were referred o,
therefore, no response was filed. Further, notica dated 21 10,2021 also referred 1o
earlier notices and asked the assessee Lo give factual details of the status of the appeal
before the CIT(A), therefore, the assesses requesied to keep the penalty proceedings
In abeyance. Also, a notice dated 29102021 was not served on the assassea The
appellant submilted thal because of no clarity In the above mentioned notices as o
which, original or re-assesamant proceedings, for which the penalty proceedings wera
going on, Therefore, the request was made (o keep the penalty proceedings i
abeyance Wl the dispesal of CIT(A), Thus, proper opportunity of belng heard was not
granted before passing the penalty order,

The appellant has provided coples of penalty notices dated 27022017,
13,08.2021, 21.10.2021 and 20.10.2021. The notlce dated 27.02.2017 was issued
u's.274 rw.s. 271 of the IT Act. In the notice, the AQ has scored off the phrase "have
concealed the particulars of your income® and the charge intimated for (nitiation of
i penalty was “for furnishing of inaccurate particulars of such income”. In subsequent

notices, referance was made to qnlt:uqanled 10 11,2020, In the subsequent notices, it
was specifically mentioned that why nrdm; u.'s,z?‘l {1J{cj Imposing penalty should not be
passed as initiated by penalty’ nalicus Tha appullanl' Wwas also requested to submit a
response alongwith du:umﬂnlrary wldenna!. lt was alsg mentioned that if no response
was recelved by the given ﬂma und dal:n pﬂr'l'al‘tr order would be passed without benefit
of further explanation. Thus, F'b Gould be' seen thal. u-,r issuing various notices, the
appellant was given H"'“ ﬂFPDﬂUﬁlt&" of ba-ng hEard to represent the case against the
lewy of penalty, A Ny S

( .-*'l; ‘h-..,__:'a-n....._._

Accordingly, the n‘ruht_':din of appfa'i n_us 3 and 4 are Dismissed.
7. The fifth and sixth gl_'_prumls of appeal are related to levy of penalty
wis.271(1)ic) in respect of addition/disallowance made under normal provisions
of the Act, even though the income-tax payable under normal provisions of the

Act was less than the income-tax payable on book profit w/s.115J8 of the Act.

7.1 During the penalty proceedings, the AO observed that in the case of the
assessee for AY. 2013-14 in the order u/s.143(3) r.w.s. 144C(3) r.w.s. 92CA(5) r.w.s.
154 dated 27.02.2017, total income of Rs 18223 66,55 142/)- was computed under
normal provisions of the Act and book profit of Rs 26485 46,16,823/- u/s,115J8 of the
Act In the order, various additions and disallowances were made in respect of (i)
notional sales tax, (ii) depreciation, (i) depreciation on KGDG6, (iv) disallowance
u's. 144, (v) transfer pricing, (vl) depreclation on account of stee| purchases from P K
Agrawal group of concerns, (vii) disallowance of depreciation in respect of Jetty of
GMB, (viil) depreciation on office equipments, (ix) CSR expenses, (x) disallowance
u/s BOIA, (x) disallowance u/s BOIB(9) and (xi}) wealth tax. Against the assessment
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less than the tax payable u/s.115JB, no

; I - :
Accordingly, the penalty of Rs.23,98,83,694/- |e penalty u/s.271(1)(c) is leviable,

deleted, vied u/s.271(1)(c) for AY. 2013-14 is
Accordingly, the grounds of appeal nos. 5 and 6 are Allowed
B. Thn earand cuaiiead »
; Wi i i Y
4 We wish to make it clear that both the parties are ve

much ad idem during the course of hearing that the learned
CIT(A) has followed the very reasoning in paragraphs 17 to 17.1
to delete the corresponding penalty of Rs.234,33,40,276/- in his
impugned order for the latter assessment year 2014-2015. It is
evident therefore that the learned CIT(A) has held that the
assessee’s taxable income computed under normal provisions is
less than it’s sec.115JB book profits in both these assessment
years and conclude that the Assessing Officer had erred in law
and on facts in levying the consequential penalty(ies) hereinabove
inter alia going by CIT vs. Nalwa Sons Investments Ltd., [2010]
194 Taxman 387 (Del.) (HC); CBDT’s circular no.25/2015 dated
31st December, 2015 as well as the legislative amendment to
sec.271(1)(c) Explanation-4, applicable in prospectively w.e.f.

01.04.2016. Learned CIT-DR vehemently argued in this factual
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backdrop that the CIT(A) herein has erred in law and on facts in
deleting the impugned penalty(ies) for the sole reason of the
assessee’s taxable income coming out to be less than it’s
sec.115JB book profits. She further stated that the Revenue’s
quantum appeals are indeed pending before higher judicial
forums and therefore, the impugned penalty(ies) deserve to be

kept in abeyance being consequential in nature.

S. Learned counsel representing the assessee has drawn
strong support from the CIT(A)’s above extracted detailed
discussion deleting the impugned penalty(ies) for the reason that
it’s book profits are more than the income computed under the

normal provisions.

0. We have given our thoughtful consideration to the
foregoing rival stands and find no merit in the Revenue’s instant
identical sole substantive ground(s). Suffice to say, it has come
on record that we are in assessment years 2013-2014 and 2014-
2015 wherein case law Nalwa Sons (supra) as well as the CBDT’s
circular no.25/2015 have settled the issue in assessee’s favour

that the impugned penalty could not be levied in an instance of
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the taxable income computed under the normal provisions
turning out to be less than sec.115JB book profits. We wish to
make it clear that the legislative amendment in sec.271(1)(c)
Explanation-4 carries only prospective effect from 01.04.2016
onwards. Faced with this situation, we affirm the learned CIT(A)’s
action deleting the impugned penalty(ies) in both these
assessment years. These Revenue’s twin appeals ITA.Nos.1875 &
1872 /Mum. /2024 fail in above terms. The assessee’s cross
objections C.0O.Nos.88 and 89/MUM./2024 stand render

academic in very terms. Ordered accordingly.

7. To sum-up, these Revenue’s twin appeals
ITA.Nos.1875 & 1872/Mum./2024 and assessee’s Cross
objections C.0.Nos.88 & 89/MUM./2024 are dismissed in above

terms. A copy of this common order be placed in the respective

case files.
Order pronounced in the open Court on 10.07.2024
Sd/- Sd/-
[GIRISH AGRAWAL] [SATBEER SINGH GODARA]
ACCOUNTANT MEMBER JUDICIAL MEMBER

Mumba, Dated10th July, 2024
VBP/-
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Copy to

1. The applicant

2. The respondent

3. The Pr. CIT, Mumbai concerned
4, D.R. ITAT, “D” Bench, Pune.

S. Guard File.

/ /By Order//
/ /True Copy //

Sr. Private Secretary, ITAT, Pune Benches,
Pune.



